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McKeehan opposed this view on the ground that the American Act 
was intended to follow in meaning the corresponding English pro- 
vision," it was not till the recent case of Murray v. TJiompson (Tenn. 
1916) 188 S. W. 578, that the question was presented for decision. 
There a note payable to plaintiff, a minor, was endorsed to defendant 
for value and without notice of the payee's infancy. The plaintiff dis- 
sipated the money received as consideration before payment by the 
maker to the defendant and thereupon brought an equitable action 
to recover the note. The court granted the relief sought, interpreting 
the section in question as giving the holder only a defeasible title 
against the infant. This seems clearly correct, since it is doubtful 
whether the framers of the act would have altered the prevalent doc- 
trines of infancy without a more specific pronouncement. The decision 
lends weight to the view that § 22 [N". Y. § 41] is a mere codification 
of the common law rule that infants' endorsements are voidable, 18 
and it is chiefly interesting for that reason. However, it has an 
added importance also in removing from the realm of untested theory 
the right of an infant to recover an instrument negotiated by him to 
a holder for value. That the court disregarded the non-repayment of 
the money consideration received is of no importance, since the Tennes- 
see rule is that if the consideration has been squandered during infancy, 
the infant may disafiirm without a tender. 10 



Specific Performance of Contract to Execute Testamentary 
Power of Appointment. — In the recent case of Farmer's Loan & Trust 
Co. v. Mortimer (1916) 219 N. T. 290, 114 IT. E. 389, the donee of 
a general testamentary power of appointment over a trust fund, after 
contracting to exercise the power in favor of the defendants, made 
an appointment in his last will in favor of his children. In pro- 
ceedings brought by the trustees of the fund to settle their accounts, 
the court refused specific performance of the contracts on the ground 
that the limitation in the power was an effective bar to such' relief. 
The case seems clearly correct; it bears only a superficial resemblance 
to cases where contracts to make a will of one's own estate have been 
specifically enforced, and to those where relief is granted because the 
donee of a power which is absolute and allows disposition by either 
deed or will is held to have the equivalent of a fee. 1 That a power, 

shared by Mr. Crawford. But see note 4, supra; contra to Mr. Ames, see 
Brewster, A Defence of the Negotiable Instruments Law, 10 Yale Law 
Journal, 90; McKeehan, Negotiable Instruments Law, SO American Law 
Register, 499 et seq. 

"The Bills of Exchange Act (45 & 46 Vict c. 61) sec. 22, § 2, provides 
that "an infant's endorsement entitles the holder to receive payment of 
the bill and to enforce it against any other party thereto". Since the 
"property" must "pass" under the English act, the particular words used 
in the American statute seem of no consequence. 

"Since the case arose in the jurisdiction, of Roach v. Woodall, supra, 
the court regarded the section as removing any doubt as to whether such 
endorsements were void or voidable. However, in this particular also the 
act caused no change. 

"Turney v. Mobile & Ohio R. R. (1913) 127 Tenn. 673, 156 S. W. 1085; 
so also in equity. Nichol & McGavock v. Steger (1880) 74 Tenn. 393. 
This is the general though not uniform rule. Tiffany, op. cit. §§ 214-5. 

'See notes 3, 5, 11, infra. 
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■whether general or special, 2 is distinguishable from an estate as being 
a mere right over and not an interest in property is elementary. 3 It 
follows inevitably that an estate created by the execution of a power 
takes effect as though created by the instrument which raised the 
power.* This doctrine is fundamental to the decision in Farmers' 
Loan & Trust Go. v. Mortimer, supra. 

Although a will is by its very nature an ambulatory instrument, 
courts of equity have not hesitated in proper cases to enforce specifi- 
cally contracts by a testator to devise property of which he has 
exclusive ownership. They have in such cases readily impressed a 
constructive trust on those who receive the property from the deceased. 5 
But when the court does decree specific performance, the property is 
not transferred by the last will of the testator. In effect it is as though 
conveyed by deed. 6 Hence, if equity were to decree specific perform- 
ance of a contract made by a donee of a testamentary power of 
appointment, it would, in effect, allow the donee to transfer the 
property controlled by the power by deed. But a power to appoint 
by will cannot be properly executed by deed. 7 By limiting the donee 
to testamentary execution, the donor shows a clear intent that the 
donee shall maintain freedom to exercise control of the property so 
long as he is possessed of a "disposing mind". 8 Therefore, since to 
grant the relief requested would be to effectuate a fraud on the power 
or a breach of trust, equity refuses to act.' However, under the prin- 

*In re Bradshaw [1902] 1 Ch. 436. In New York a power to be 
general must allow the donee to alienate a fee. New York Real Property 
Law (Consol. taws c. SO) §§ 134, 135. For the power to be absolute and 
equivalent to a fee, it must empower the donee to alienate the entire fee 
for his own benefit during his lifetime. Genet v. Hunt (1889) 113 N. Y. 
158, 170, 21 N. E. 91. 

'Sewall v. Wilmer (1882) 132 Mass. 131 ; Ex parte Gilchrist (1886) 17 
Q. B. D. 521, 531. 

'Genet v. Hunt, supra. 

"Bolman v. Overall (1886) 80 Ala. 451, 2 So. 624; Borland, Wills, § 8; 
see also Pomeroy, Specific Performance (2nd ed.) 268, n. 2. 

"Wilks v. Burns (1883) 60 Md. 64. 

'Wilks v. Burns, supra. At most such a contract can operate only to 
destroy or fetter the power. Chism v. Lippsett [1905] Ir. 1 Ch. 60, 84; 
see In re Evered [1910] 2 Ch. 147, 156. In New York a power confined to 
disposition by deed cannot be executed by will. New York Real Property 
Law (Consol. Laws c. 50) §§ 167, 168. In England, however, the contrary 
rule seems to prevail. Bruce v. Bruce (1871) L. R. 11 Eq. 371 ; see Cooper 
v. Martin (1867) L. R. 3 Ch. 46, 57. 

8 Wilks v. Burns, supra; Reid v. Shergold (1805) 10 Ves. 370; In re 
Parkin [1892] 3 Ch. 510. 

"This is true both where there has been a valid appointment in contra- 
vention of the contract, In re Parkin, supra, and where the property 
controlled by the power passed as in default of appointment. Reid v. 
Shergold, supra. If the power is limited, a promise to exercise it is abso- 
lutely void as in fraud of the power. In re Bradshaw, supra; see Thacker 
v. Key (1869) L. R. 8 Eq. 408; Palmer v. Locke (1880) 15 Ch. D. 294, 
per Brett, L. J.; but cf. ibid, per Cotton, L. J. The power may, however, 
be well executed even though executed in accordance with the contract 
Coffin v. Cooper (1865) 2 Dr. & Sm. 365; Palmer v. Locke, supra; see 
Bulteel v. Plummer (1870) L. R. 6 Ch. 160. In the case of breach of a 
contract to exercise a general testamentary power damages may be re- 
covered, In re Parkin, supra, and under the English rule property appointed 
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ciples above stated, it results that specific performance of contracts 
to exercise general powers of appointment, other than those limited 
to testamentary execution, will be granted. 10 The same is true of 
contracts where the donee is a trustee, except that equity will not, of 
course, decree specific performance if to do so would cause a breach 
of trust. 11 The general rule covering all these cases is well stated by 
Mr. Farwell: 12 '^Equity will decree specific performance of contracts 
involving the exercise of powers no less than other contracts, but, in 
addition to the ordinary defenses, there may be something in the 
nature of the power which is in itself a bar." 



Tax-Exempting Covenants and the Income Tax. — Covenants by a 
lessee or mortgagee to pay the taxes on the premises are common, and 
are subject to the ordinary rules of construction. 1 Such contracts are 
not limited to taxes levied under laws in force when the contract 
was made. 2 But in their usual form these covenants are held not to 
cover special assessments, as it is unjust to charge the expense of 
permanent improvement upon the property on one who is only a tempo- 
rary occupant unless he has clearly assumed such expense. 3 In the 
recent case of Suter v. Jordan Marsh Go. (Mass. 1916) 113 N. E. 580, 
the court was called on to decide whether the income tax came within 
the terms of a covenant by a lessee to pay "all taxes and assessments 
. . . upon or in respect of the rent .... howsoever and to 
whomsoever assessed." The court held that the normal income tax 
withheld from the rent at the source by the lessee 4 came within the 
terms of the covenant, as a tax "upon or in respect of the rent". 

Apparently the court makes little distinction between a tax "upon" 
the rent and one "in respect of" it, and hence the construction given 
here seems rather doubtful, at least in so far as it holds the income 
tax to be a tax "upon" the rent. The direction in paragraph E of the 
Federal Act that lessees and certain other persons withhold at the 



under such power is assets to pay the debts of the appointor. Beyfus v. 
Lawley [1903] A. C. 411. In New York, however, the appointor's creditors 
have no rights as to the appointed funds or property except where the 
power is absolute (as explained in note 3, supra). Cutting v. Cutting 
(1881) 86 N. Y. 522. 

"In re Dykes' Estate (1869) L. R. 7 Eq. 337; cf. Gas Light & Coke Co. 
v. Towse (1887) 35 Ch. D. 519. 

"See Gas Light & Coke Co. v. Towse, supra. 

"Farwell, Powers (3rd ed.) 316. 

*See Harvard College v. Aldermen of Boston (1870) 104 Mass. 470, 483. 

'City of Norfolk v. J. W. Perry Co. (1908) 108 Va. 28, 61 S. E. 867; 
Welch v. Phillips (Mass. 1916) 112 N. E. 651; New England Mortgage 
Security Co. v. Vader (C. C. 1886) 28 Fed. 265; but cf. Puller v. Kane 
(1896) 110 Mich. 549, 68 N. W. 267. 

•Pettibone v. Smith (1892) 150 Pa. 118, 24 Atl. 693; see Chicago Gt. 
W. Ry. v. Kansas City N. W. R. R. (1907) 75 Kan. 167, 88 Pac. 1085, 
where a lessee for 999 years was compelled to pay special assessments, 
as not coming within the reason of the prevailing rule. But such a 
covenant, even though in very comprehensive terms, was held not to 
cover an inheritance tax. Northern Trust Co. v. Buck & Reyner (1914) 
263 111. 222, 104 N. E. 1114. 

'Income Tax Law (1913) § II E, 38 Stat 169, 170. 



